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Sec. 33.3 Additional information requirenents for applications involving
hori zontal conpetitive inpacts.

(a)(1) The applicant must file the horizontal Conpetitive Analysis
Screen described in paragraphs (b) through (f) of this section if, as a
result of the proposed transaction, a single corporate entity obtains
ownership or control over the generating facilities of previously
unaffiliated nerging entities (for purposes of this section, nerging
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entities neans any party to the proposed transaction or its parent
conpani es, energy subsidiaries or energy affiliates).

(2) A horizontal Conpetitive Analysis Screen need not be filed if
t he applicant:

(i) Affirmatively denonstrates that the nmerging entities do not
currently conduct business in the same geographic markets or that the
extent of the business transactions in the sane geographic markets is de
m nims; and

(ii) No intervenor has alleged that one of the nerging entities is a
percei ved potential conpetitor in the sane geographic market as the
ot her.

(b) Al data, assunptions, techniques and conclusions in the
hori zontal Conpetitive Analysis Screen must be acconpani ed by
appropriate docunentation and support.

(1) If the applicant is unable to provide any specific data required
in this section, it nmust identify and explain how the data requirenent
was satisfied and the suitability of the substitute data.

(2) The applicant may provide other anal yses for defining rel evant
mar kets (e.g. the Hypothetical Monopolist Test with or w thout the
assunption of price discrimnation) in addition to the delivered price
test under the horizontal Competitive Analysis Screen.

(3) The applicant may use a conputer nodel to conplete one or nore
steps in the horizontal Conpetitive Analysis Screen. The applicant nust
fully explain, justify and docunent any nodel used and provide
descriptions of nmodel formulation, mathematical specifications, solution
algorithnms, as well as the annotated nodel code in executable form and
speci fy the software needed to execute the nodel. The applicant nust
expl ai n and docunent how i nputs were devel oped, the assunptions
under|yi ng such inputs and any adjustments nmade to published data that
are used as inputs. The applicant must also explain howit tested the



predictive value of the nodel, for exanple, using historical data.

(c) The horizontal Competitive Analysis Screen nust be conpl eted
using the foll ow ng steps:

(1) Define relevant products. ldentify and define all whol esal e
electricity products sold by the nmerging entities during the two years
prior to the date of the application, including, but not limted to,
non-firm energy, short-termcapacity (or firmenergy), long-term
capacity (a contractual conmtnent of nore than one year), and ancillary
services (specifically spinning reserves, non-spinning reserves, and
i mbal ance energy, identified and defined separately). Because demand and
supply conditions for a product can vary substantially over the year
peri ods corresponding to those distinct conditions nust be identified by
| oad | evel, and anal yzed as separate products.

(2) ldentify destination nmarkets. ldentify each whol esal e power
sal es custonmer or set of custonmers (destination market) affected by the
proposed transaction. Affected custoners are, at a mninum those
entities directly interconnected to any of the nerging entities and
entities that have purchased electricity at whol esale fromany of the
merging entities during the two years prior to the date of the
application. If the applicant does not identify an entity to whomthe
merging entities have sold electricity during the last two years as an
af fected custoner, the applicant nust provide a full explanation for
each excl usion.

(3) ldentify potential suppliers. The applicant nust identify
potential suppliers to each destination market using the delivered price
test described in paragraph (c)(4) of this section. A seller nmay be
i ncluded in a geographic market to the extent that it can econonically
and physically deliver generation services to the destination market.

(4) Performdelivered price test. For each destination market, the
applicant nust cal cul ate the anobunt of relevant product a potentia
supplier could deliver to the destination market from owned or
controlled capacity at a price, including applicable transm ssion
prices, loss factors and ancillary services costs, that is no nore than
five (5) percent above the pre-transaction narket clearing price in the
destinati on nmarket.

(i) Supplier's presence. The applicant nust neasure each potentia
supplier's presence in the destination nmarket in terns of generating
capacity, using
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econonic capacity and avail abl e econom ¢ capacity neasures. Additiona
adj ustnments to supplier presence may be presented; applicants nust
support any such adj ustment.

(A) Econonic capacity neans the ampunt of generating capacity owned
or controlled by a potential supplier with variable costs | ow enough
that energy from such capacity could be econonically delivered to the
destination market. Prior to applying the delivered price test, the
generating capacity neeting this definition nust be adjusted by
subtracting capacity commtted under long-termfirmsales contracts and
addi ng capacity acquired under long-termfirm purchase contracts (i.e.
contracts with a remai ning cormitnent of nore than one year). The
capacity associated with any such adjustments nust be attributed to the
party that has authority to deci de when generating resources are
avail abl e for operation. O her generating capacity nmay al so be
attributed to another supplier based on operational control criteria as
deened necessary, but the applicant nust explain the reasons for doing



so.

(B) Avail abl e econom c capacity neans the anount of generating
capacity neeting the definition of econom c capacity |ess the amunt of
generating capacity needed to serve the potential supplier's native |oad
comm tnents, as described in paragraph (d)(4)(i) of this section

(C) Available transm ssion capacity. Each potential supplier's
econonmi c capacity and avail abl e econom ¢c capacity (and any other neasure
used to determ ne the anmount of relevant product that could be delivered
to a destination market) nust be adjusted to reflect avail able
transm ssion capability to deliver each relevant product. The allocation
to a potential supplier of limted capability of constrained
transm ssion paths internal to the nerging entities' systens or
i nterconnecting the systens with other control areas nust recogni ze both
the transm ssion capability not subject to firmreservations by others
and any firmtransm ssion rights held by the potential supplier that are
not commtted to long-termtransacti ons. For each such instance where
limted transmi ssion capability nust be allocated anbng potentia
suppliers, the applicant nust explain the method used and show t he
results of such allocation

(D) Internal interface. If the proposed transaction would cause an
interface that interconnects the transm ssion systens of the merging
entities to becone transm ssion facilities for which the nerging
entities would have a "~ “native load'' priority under their open access
transm ssion tariff (i.e., where the nerging entities may reserve
exi sting transm ssion capacity needed for native |oad growth and network
transm ssi on custoner | oad growmh reasonable forecasted within the
utility's current planning horizon), all of the unreserved capability of
the interface nust be allocated to the nerging entities for purposes of
the horizontal Conpetitive Analysis Screen, unless the applicant
denonstrates one of the follow ng:

(1) The nmerging entities would not have adequate econom c capacity
to fully use such unreserved transni ssion capability;

(2) The nmerging entities have conmitted a portion of the interface
capability to third parties; or

(3) Suppliers other than the nerging entities have purchased a
portion of the interface capability.

(ii) [Reserved]

(5) Calculate market concentration. The applicant nust cal cul ate the
mar ket share, both pre- and post-nerger, for each potential supplier
the Herfindahl-H rschman I ndex (HHI) statistic for the market, and the
change in the HH statistic. (The HH statistic is a neasure of market
concentration and is a function of the nunber of firnms in a market and
their respective market shares. The HH statistic is cal cul ated by
sumr ng the squares of the individual market shares, expressed as
percentages, of all potential suppliers to the destination market.) To
make these cal cul ations, the applicant nust use the anpunts of
generating capacity (i.e., econonic capacity and avail able econom c
capacity, and any other relevant neasure) determ ned in paragraph
(c)(4) (i) of this section, for each product in each destination nmarket.

(6) Provide historical transaction data. The applicant nust provide
historical trade data and historical transnission
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data to corroborate the results of the horizontal Conpetitive Analysis

Screen. The data must cover the two-year period preceding the filing of
the application. The applicant may adjust the results of the horizonta



Conpetitive Analysis Screen, if supported by historical trade data or

hi storical transm ssion service data. Any adjusted results nust be shown
separately, along with an explanation of all adjustments to the results
of the horizontal Conpetitive Analysis Screen. The applicant mnmust al so
provi de an expl anation of any significant differences between results
obtai ned by the horizontal Conpetitive Analysis Screen and trade
patterns in the last two years.

(d) In support of the delivered price test required by paragraph
(c)(4) of this section, the applicant must provide the follow ng data
and information used in calculating the econonic capacity and avail abl e
econoni c capacity that a potential supplier could deliver to a
destination market. The transm ssion data required by paragraphs (d)(7)
t hrough (d)(9) of this section nust be supplied for the merging
entities' systens. The transnission data nust also be supplied for other
rel evant systens, to the extent data are publicly avail able.

(1) Ceneration capacity. For each generating plant or unit owned or
controlled by each potential supplier, the applicant nust provide:

(i) Supplier nane;

(ii) Nane of the plant or unit;

(iii) Primary and secondary fuel -types;

(iv) Nanepl ate capacity;

(v) Sumrer and winter total capacity; and

(vi) Sunmer and winter capacity adjusted to reflect planned and
forced outages and other factors, such as fuel supply and environmental
restrictions.

(2) Variable cost. For each generating plant or unit owned or
controlled by each potential supplier, the applicant nust al so provide
vari abl e cost conponents.

(i) These cost conponents mnust include at a mnimum

(A) Variable operation and mai ntenance, including both fuel and non-
fuel operation and mai nt enance; and

(B) Environnmental conpliance.

(ii) To the extent costs described in paragraph (d)(2)(i) of this
section are allocated anpbng units at the sane plant, allocation nethods
nmust be fully described.

(3) Long-term purchase and sal es data. For each sale and purchase of
capacity, the applicant nust provide the follow ng information

(i) Purchasing entity nane;

(ii) Selling entity nane;

(iii) Duration of the contract;

(iv) Renmmining contract term and any evergreen provisions;

(v) Provisions regarding renewal of the contract;

(vi) Priority or degree of interruptibility;

(vii) FERC rate schedul e nunber, if applicable;

(viii) Quantity and price of capacity and/or energy purchased or
sol d under the contract; and

(ix) I'nformati on on provisions of contracts which confer operationa
control over generation resources to the purchaser

(4) Native |load commitnents.

(i) Native load commitnents are conmtnments to serve whol esal e and
retail power custoners on whose behalf the potential supplier, by
statute, franchise, regulatory requirenent, or contract, has undertaken
an obligation to construct and operate its systemto neet their reliable
electricity needs.

(ii) The applicant nmust provide supplier nane and hourly native | oad
conmitnments for the nost recent two years. In addition, the applicant
nmust provide this information for each load level, if |oad-



differentiated rel evant products are anal yzed.

(iii) If data on native load commitnments are not avail able, the
applicant nust fully explain and justify any estimtes of these
comm t ment s.

(5) Transmi ssion and ancillary service prices, and | oss factors.

(i) The applicant nust use in the horizontal Conpetitive Analysis
Screen the maximumrates stated in the transm ssion providers' tariffs.
I f necessary, those rates should be converted to a doll ars-per-nmegawatt
hour basis and the conversion nethod expl ai ned.

(ii) If aregional transmission pricing regine is in effect that
departs from
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system specific transm ssion rates, the horizontal Conpetitive Analysis
Screen nust reflect the regional pricing regine.

(iii) The follow ng data nmust be provided for each transm ssion
system that would be used to deliver energy fromeach potential supplier
to a destination market:

(A) Supplier name;

(B) Nanme of transm ssion systemn

(C) Firmpoint-to-point rate;

(D) Non-firm point-to-point rate;

(E) Scheduling, systemcontrol and dispatch rate;

(F) Reactive power/voltage control rate;

(G Transnission |oss factor; and

(H) Estimated cost of supplying energy | osses.

(iv) The applicant may present additional alternative analysis using
di scount prices if the applicant can support it with evidence that
di scounting is and will be avail able.

(6) Destination market price. The applicant nust provide, for each
rel evant product and destination market, market prices for the npst
recent two years. The applicant may provide suitable proxies for narket
prices if actual nmarket prices are unavailable. Estimated prices or
price ranges nust be supported and the data and approach used to
estimate the prices nust be included with the application. If the
applicant relies on price ranges in the analysis, such ranges nust be
reconciled with any actual market prices that are supplied in the
application. Applicants nust denonstrate that the results of the
anal ysis do not vary significantly in response to small variations in
actual and/or estimted prices.

(7) Transnission capability.

(i) The applicant nust provide sinultaneous transfer capability
data, if available, for each of the transm ssion paths, interfaces, or
other facilities used by suppliers to deliver to the destination nmarkets
on an hourly basis for the nobst recent two years.

(ii) Transm ssion capability data must include the follow ng
i nformati on:

(A) Transm ssion path, interface, or facility name;

(B) Total transfer capability (TTC); and

(C) Firmavailable transm ssion capability (ATC)

(iii) Any estimated transm ssion capability nust be supported and
the data and approach used to make the estinates nmust be included with
the application.

(8) Transmi ssion constraints.

(i) For each existing transmission facility that affects supplies to
the destination markets and that has been constrai ned during the nost



recent two years or is expected to be constrained within the planning
hori zon, the applicant must provide the follow ng information:

(A) Nanme of all paths, interfaces, or facilities affected by the
constraint;

(B) Locations of the constraint and all paths, interfaces, or
facilities affected by the constraint;

(C) Hours of the year when the transm ssion constraint is binding;
and

(D) The system conditions under which the constraint is binding.

(ii) The applicant nmust include information regardi ng expected
changes in | oadings on transnmission facilities due to the proposed
transaction and the consequent effect on transfer capability.

(iii) To the extent possible, the applicant nust provide system nmaps
showi ng the location of transm ssion facilities where binding
constraints have been known or are expected to occur

(9) Firmtransm ssion rights (Physical and Financial). For each
potential supplier to a destination market that holds firmtransm ssion
rights necessary to directly or indirectly deliver energy to that
mar ket, or that holds transmi ssion congestion contracts, the applicant
nmust provide the follow ng information:

(i) Supplier name;

(ii) Nanme of transm ssion path interface, or facility;

(iii) The FERC rate schedul e nunber, if applicable, under which
transm ssion service is provided; and

(iv) A description of the firmtransm ssion rights held (including,
at a mininum quantity and renmaining time the rights will be held, and
any
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relevant tinme restrictions on transm ssion use, such as peak or off-peak
rights).

(10) Sunmary table of potential suppliers' presence.

(i) The applicant nust provide a summary table with the foll ow ng
informati on for each potential supplier for each destination narket:

(A) Potential supplier nane;

(B) The potential supplier's total amount of econom c capacity (not
subj ect to transm ssion constraints); and

(C) The potential supplier's anount of econom c capacity from which
energy can be delivered to the destination market (after adjusting for
transm ssion availability).

(ii) Asimlar table nmust be provided for avail able econonic
capacity, and for any other generating capacity neasure used by the
applicant.

(11) Historical trade data

(i) The applicant nust provide data identifying all of the nmerging
entities' whol esal e sal es and purchases of electric energy for the nost
recent two years.

(ii) The applicant must include the following information for each
transition:

(A) Type of transaction (such as non-firm short-termfirm |ong-
termfirm peak, off-peak, etc.);

(B) Name of purchaser;

(C) Nane of seller;

(D) Date, duration and time period of the transaction

(E) Quantity of energy purchased or sold;

(F) Energy charge per unit;



(G Megawatt hours purchased or sold

(H) Price; and

(I') The delivery points used to effect the sale or purchase.

(12) Historical transm ssion data. The applicant must provide
i nformati on concerning any transm ssion service denials, interruptions
and curtailnments on the nerging entities' systens, for the npst recent
two years, to the extent the information is available from OASI S data,
i ncluding the follow ng information

(i) Narme of the customer denied, interrupted or curtailed;

(ii) Type, quantity and duration of service at issue;

(iii) The date and period of time involved,

(iv) Reason given for the denial, interruption or curtail ment;

(v) The transm ssion path; and

(vi) The reservations or other use anticipated on the affected
transm ssion path at the tine of the service denial, curtail nent or
i nterruption.

(e) Mtigation. Any mtigation neasures proposed by the applicant
(including, for exanple, divestiture or participation in a regiona
transmi ssi on organi zati on) which are intended to nitigate the adverse
effect of the proposed transaction nust, to the extent possible, be
factored into the horizontal Conpetitive Analysis Screen as an
addi ti onal post-transaction analysis. Any mitigation commtnents that
involve facilities (e.g., in connection with divestiture of generation)
nmust identify the facilities affected by the commitnment, along with a
timetable for inplenenting the commtnents.

(f) Additional factors. If the applicant does not propose
nmtigation, the applicant nust address:

(1) The potential adverse conpetitive effects of the transaction

(2) The potential for entry in the market and the role that entry
could play in mtigating adverse conpetitive effects of the transaction

(3) The efficiency gains that reasonably could not be achieved by
ot her neans; and

(4) Whether, but for the transaction, one or nore of the nerging
entities would be likely to fail, causing its assets to exit the market.

[65 FR 71014, Nov. 28, 2000; 65 FR 76005, Dec. 5, 2000]



